UNITED STATESDISTRICT COURT
DISTRICT OF MAINE

UNITED STATES OF AMERICA
V. Criminal No. 06-45-P-H
SHANNON YONUSS,

Defendant

RECOMMENDED DECISION ON MOTION TO SUPPRESS
Shannon Y onuss, charged with being a feon in possesson of ammunition (forty-nine rounds of
Remington .380-cdiber ammunition) in violation of 18 U.S.C. §8 922(g)(1) and 924(a)(2), seeks to
suppress statements he made and tangible evidence seized on or about July 14, 2005. See Indictment
(Docket No. 13); Motion To Suppress Tangible and Derivative Evidence and Statements, Admissions, and
Confessons (“Moation”) (Docket No. 21). Anevidentiary hearing was held beforeme on July 13, 2006 at
which the defendant appeared with counsel and at the close of which counsel for both partiesargued oraly.
I now recommend that the following findings of fact be adopted and that the Motion be denied.
|. Proposed Findings of Fact
On July 14, 2005 Trevor Campbell, a gpecid agent of the Central Maine Violent Crimes Task
Force cross-deputized as a deputy United States marshd, received a cdl from Lieutenant Mailhot of the

Lewiston Police Department (“LPD”) requesting that Campbell assist inthe LPD’ seffortsto locate Derek



Dube of the LewistorvAuburn, Maine area, who waswanted on severa outstanding warrants.! Spedfically,
Mailhot asked Campbell to question Michelle Y onuss (*Michell€’), who that morning had been stopped
while driving a golen vehicle with which Dube was believed to be associated. Mailhot believed that
Michelle, who had been taken into custody and was being held at the LPD gation in Lewiston, might have
information regarding Dube' s wheregbouts.  Campbell, who persondly knew both Michelle and her
husband, the defendant Shannon Y onuss, went to the station to interview Michelle. When Campbell was
unableto learn Dube swhereabouts from Michelle, he asked where he could find her husband. Campbdll
thought it important to spesk with the defendant, whom he had known for fifteen years and with whom he
felt he had developed agood rapport. He was hopeful that the defendant would tell him the truth —even if
the truth in some way implicated the defendant and/or Michdlle.

Michelle told Campbell that her hushand was at the couple' s gpartment at 104 Pierce Street in
Lewigton. Campbell wasfamiliar with that address; he understood, from previous cdlsto that apartment,
that it was the residence of Michdle, her husband and her mother-in-law Eleanor Y onuss (“ Eleanor”).2
Campbd| and three LPD officers traveled to the Y onuss gpartment at 104 Pierce Street. Campbell, who
was not wearing auniform, drove hisunmarked vehicle, a2004 Jeep Grand Cherokee. TheLPD officers—
Sergeant Kelly Hamel, Sergeant Michael Whelan and Detective James Theiss—traveled in amarked police
cruiser. Hamd and Whelan werein uniform; Theiss, like Campbell, wasin plainclothes. Upon exiting their

cruiser Hamd, Whelan and Theiss surrounded the building in case Dube, whom the officers considered a

!Lieutenant Mailhot’ s first name was not provided.

2 On cross-examination, Campbell admitted that (i) on July 14, 2005 Michelle told him only that she and the defendant
resided at the 104 Pierce Street apartment, and (ii) he did not mention in his written reports that Eleanor dsoresidedthere.
However, | am satisfied that as of July 14, 2005 Campbell had acquired knowledge or areasonable belief, based on prior
(continued on next page)



flight rik, was there. Campbell waked up the driveway toward the gpartment building and spotted,
through an open window, an older woman whom he recognized as Eleanor Stting in achar in the living
room.® Campbell asked Eleanor if Shannon was home; Eleanor said hewas. Campbell asked if he could
gpesk with him, and Eleanor said, “Y es, come around insde.”

As Campbel | walked the short distance to theentrance to the gpartment building, he heard Eleanor
cdling the defendant’ sname. Whelan joined Campbell, and both entered the building and knocked on the
door to the Y onuss apartment. The defendant answered the door, and Campbell asked if he could spesk
to him ingde the gpartment. The defendant gppeared extremely nervous, was dressed in shorts with no
shirt, and appeared to Campbell possbly to be under the influence of narcotics. However, he invited
Campbel and Whelan in with no seeming reservations or problem.  The officers stepped ingde into a
kitchen, and Campbell radioed Hamel and Theissto let them know that he was ingde the gpartment and
they could come in. As Campbell began to speak with the defendant, Hamel and Theiss entered the
goatment. Theiss remained with Campbell while Whelan and Hamd swept through other roomsin the
gpartment, looking for sgnsof Dube* Theiss, who had been called to 104 Pierce Street many timesduring
his Sixteen years as an LPD detective, was acquainted with Michelle, Eleanor and the defendant. Like

Campbell, he understood 104 Fierce Street to be the resdence of dl three individuas.

visitsto the Y onuss apartment, that it was occupied by the defendant, hiswife and his mother.

® On cross-examination, Campbell acknowledged that in his later reports and affidavit describing this encounter, he wrote
that he had spotted an older female sitting in a chair by the open window who was “|ater identified as Shannon’s mother,
Eleanor Yonuss.” Campbell insisted (credibly) that he did in fact know that the older female was Eleanor, having been
called to the apartment on prior occasions, although he was not able to explain why he had described her that way or who
“later identified” her. The verbiage in Campbell’ sreport, in my view, reflects a stilted writing style rather than lack of
contemporaneous knowledge of Eleanor’sidentity.

*The defendant put on a shirt soon after officersarrived. Theissrecalled that the defendant was fully dressed when he
entered the apartment about a minute after Campbell and Whelan had.



As Eleanor continued to St in a chair in the living room, which was open to the adjoining kitchen
area, Campbel, Theiss and the defendant stood talking in the kitchen and/or livingroom: At one point the
defendant told Campbell hewanted dl of the officers rounded up within hisview because hewasafraid they
were going through histhings. Campbell explained the officers purpose; asfar as Campbell could tdll, no
one was searching the defendant’ s belongings.

Campbd| apprised the defendant that Michellewasat the police station and had been questionedin
reference to receipt of a stolen vehicle and its connection to Dube. Campbell added that he was
consdering charging Michelle with receipt of stolen property. Campbell asked the defendant if he could
provide him with any information leading to Dube's wheresbouts® The defendant, who appeared to
Campbd| to be worried about his wife, said that he did not know Dube' s whereabouts and that he had
bought the car from Dube viaaded that Samud “ Chubby” Warner, amutua friend, had orchestrated. The
defendant expressed anger with Warner for having sold him a stolen vehicle, going so far as to phone
Warner in front of the officers and scream and ydl a him for goproximatdy aminutefor having sold hima
stolen car. Officersdid not ask the defendant to place that cdll; the defendant choseto do so. Theisshad
the impression that the defendant was putting on a ddliberate show for the officers to make himsdf look
good and to minimize the appearance of his involvement with the vehicle.

The defendant told Campbell that the previous day Warner, on Dube' s behalf, had offered to sdll
the defendant the car for $500, which the defendant thought wasagood deal. The defendant and Warner

had arranged for pickup of the car the following morning (July 14, 2005). The defendant explained that

® On cross-examination, Campbell admitted that he was investigating not only the whereabouts of Dube but also any
possible involvement by Michelle or the defendant in the theft or illegal receipt of the vehicle, and that hedid not believe
(continued on next page)



after obtaining the car that morning, he and Michelle had driven it to aWa-Mart storein Auburn, Maine.
Theiss asked the defendant what the couple had purchased a Wal-Mart; the defendant replied that they
had bought burn medication for Michdle. Theiss, who did not believe the defendant was tdling the truth,
asked if he could see the Wal-Mart receipt.® The defendant obtained areceipt and gaveit to Theiss. The
receipt reflected purchase of “380 CTG UMC,” see Gov't Exh. 1, which both Theiss and Campbell
recognized asa purchase of .380- caiber anmunition. Theissthen again asked the defendant what he bought
at Wal-Mart; thistime, the defendant replied, “Ammunition.” Campbe| queried wherethe ammunition was.
The defendant said he had hidden it undernesth a couch cushion. He then went to a couch and lifted a
cushion, reveding acarton of anmunition. Campbell saized the carton and opened it, determining that one
round was missing. He asked the defendant whether hewasafelon. The defendant replied, “ Trevor, you
know I'm afelon from when | shot Soper.” Campbell had been a corrections officer at the Androscoggin
County Jail when the defendant was incarcerated there in connection with the shooting of Harold Soper.
Campbe| had spoken with the defendant at the time about that case, dthough he did not know whether the
defendant had been convicted of a misdemeanor or afeony in connection therewith.
Campbd| asked the defendant about the missing round. The defendant explained that he had
dropped it on the floor in Wal-Mart. Campbell questioned wherethe fireearm wasfor which the defendant
had purchased ammunition The defendant said Michelle kept it locked up, and he had no accesstoit.

Campbell then asked the defendant if he would voluntarily accompany him to the police station for

Michelle had been honest with him during the earlier stationhouse interview.

®Theiss had another ulterior motive: to obtain the time stamp on the receipt. Theiss suspected that Dube himself might
have accompanied the defendant to Wal-Mart and knew that Wal-Mart maintained an el aborate security videocamera
system. Theiss had asked the defendant when he and Michelle had been in Wal-Mart, but the defendant had said he
(continued on next page)



questioning. The defendant agreed. Campbell escorted the defendant to amarked police cruiser parked
across the street. Campbd| did not touch him but, rather, walked aongside him. When they reached the
cruiser Campbell patted the defendant down, per police policy. Campbdl did not offer to take the
defendant in his Jeep because, for officer safety reasons, police policy isto useacruiser (which hasacage)
if avalable.
After Campbdll |eft the gpartment with the defendant, Theiss asked Eleanor where the gun was.
She inquired whether her son would bein trouble; Theisstold her that he would not bein any moretrouble
than he dready was. Eleanor said the gun wasin her purse, which was on the floor by thewindow. Theiss
guestioned how it got there; Eleanor said her son had put it there when police had arrived that morning.
Eleanor opened her purse. Theissadvised that for officer safety hewouldremovethegun. Hereachedinto
the purse, retrieved a gun and ensured it was unloaded. He then exited the gpartment and caled out to
Campbd|, who walked back across the street to him, leaving the defendant tanding at the cruiser. Theiss
handed Campbell the firearm and relayed the story Eleanor had told him.  After stisfying himsdf that the
gun was unloaded, Campbell took custody of it.
Campbd | began to wak back toward thecruiser, and was about five feet away from the defendant
when the defendant volunteered that the firearm was not his. Campbel| told the defendant that he already
knew that he (the defendant) had in fact possessed thefirearm, having given it to hismother. The defendant

responded that he had done so because he did not want to get in trouble. Campbell said he would be

could not recall.

"In alater report, Campbell wrote that he took the defendant outside and patted him down, “intending to arrest him for
being afelon in possession of ammunition.” Campbell testified that hisintention at that time was to arrest the defendant
“in the future” for that crime. Campbell did not place the defendant under arrest that day.



sending the firearm out for fingerprinting, and the defendant remarked that his fingerprintswould be on it.®

Whelan then transported the defendant to the police station in the cruiser, while Campbel | followed
in his Jeep. A person seeted in the rear of the cruiser cannot et himsalf out. At the station, the defendant
wastaken to an interview room, where Campbell immediately resd himMiranda warnings.® Thedefendart
dated that he understood his rights, initiding each of them on a written form that he and Campbel both
ggned. See Gov't Exh. 3. Campbel then provided a written statement, see id., after which he was
permitted to leave the station. At no time on July 14, 2005 was the defendant handcuffed or told that he
was under arrest. Officers were in the Y onuss gpartment for atota of fifteen to twenty minutes that day.

Il. Discussion

The defendant seeks suppression of stiatementshemade, and tangible evidence officers seized, on
the bases that (i) officersillegdly entered his goartment, (i) he was subjected to custodia interrogation
without benefit of required Miranda warnings, and (iii) his Satements were not voluntarily made. See
generally Motion. Thegovernment bearsthe burden of proving (i) the lawfulness of warrantlessentry into
aresdence, see, e.g., United Sates v. Pomain, 393 F.3d 63, 68-69 (1t Cir. 2004), (i) Miranda
compliance, see, e.g., United Sates v. Barone, 968 F.2d 1378, 1384 (1st Cir. 1992), and (iii) the

voluntariness of a confesson, seg, e.g., United Sates v. Jackson, 918 F.2d 236, 241 (1st Cir. 1990).

8 Theisstestified that while he was conversing with Campbell about the gun, he (Theiss) observed the defendant seated
in the cruiser with auniformed officer nearby. It isnot clear exactly when the defendant entered the cruiser; however, |

find that he likely entered it after the conversation he had with Campbell regarding possession of the firearm. Campbell

testified that he was called away by Theiss just as he was patting the defendant down and that he was starting back
toward the cruiser and was about five feet away from the defendant when the defendant initiated that conversation.

° Per Miranda v. Arizona, 384 U.S. 436 (1966), an accused must be advised prior to custodial interrogation “that hehasthe
right to remain silent, that anything he says can be used against himin acourt of law, that he has the right to the presence
of an attorney, and that if he cannot afford an attorney one will be appointed for him prior to any questioning if he so
desires.” Miranda, 384 U.S. a 478-79.



For the reasons that follow, | find that the government meetsits burden of demonstrating the lawfulness of

the officers conduct.



A. Entry into Apartment

In his papers and viacounsd at hearing, the defendant challenged thelegdity of officers entry into
hishome on July 14, 2005, asserting that (i) Eleanor Y onuss did not have either actud or apparent authority
to consent to the entry of police into the Yonuss gpartment, and (ii) his own purported consent was
involuntary. See, e.g., Motion at 5-6.

“Vdid consent renders a warrantless search [or entry] conditutionaly permissble, and while
consent must be voluntary to be valid, thereis no requirement that the person who gave consent must have
been explicitly advised of theright towithholdit.” United Satesv. Perez-Montafiez, 202 F.3d 434, 438
(1« Cir. 2000). “It is the prosecution’s burden to establish, by a preponderance of the evidence, that
consent was fredly and voluntarily given; there must be more than mere acquiescence in the face of an
unfounded daim of present lawful authority.” Id. (citation and internal quotation marks omitted).® “The
digtrict court’ s conclusion as to whether consent was fredly given must take into account the totdity of the
circumstances surrounding the interaction between the defendant and the authorities.” 1d. Thisinteraction,
inturn, ismeasured by astandard of “ objective reasonabl eness—what would the typica reasonable person
have understood by the exchange between the officer and the suspect?” United Statesv. Turner, 169
F.3d 84, 87 (1<t Cir. 1999) (citations and interna quotation marks omitted).

“The Fourth Amendment recognizesavalid warrantless entry and search of premiseswhen police

obtain the voluntary consent of an occupant who shares, or isreasonably believed to share, authority over

1% While the question sometimes is framed as one of whether consent has been “freely and voluntarily” given, the
concepts are equivalent. See, e.g., United Statesv. Drayton, 536 U.S. 194, 206 (2002) (“We turn now from the question
whether respondents were seized to whether they were subjected to an unreasonable search, i.e., whether their consant to
the suspicionless search was involuntary.”); United States v. Chhien, 266 F.3d 1, 7 (1t Cir. 2001) (* Consent isvoluntary
(continued on next page)



the areain common with a co-occupant who later objectsto the use of evidence so obtained.” Georgiav.
Randolph, 126 S. Ct. 1515, 1518 (2006). “[T]he exception for consent extends even to entries and
searches with the permission of a co-occupant whom the police reasonably, but erroneoudy, believe to
possess shared authority as an occupant.” 1d. at 1520 (citation omitted).

When Campbe| approached the Y onuss apartment, he recognized the older woman gtting in a
chair by an open window as Eleanor Y onuss, whom he knew to be the defendant’s mother. It was his
understanding, based on alongstanding acquai ntance with the defendant and previousvidtsto theresidence,
that Eleanor was a co-occupant of the gpartment. Eleanor invited Campbell indgde for the purpose of
gpesking with her son. Thus, Eleanor gave legdly sufficient consent to the entry.

In any event, apart from Eleanor’ s consent, after Campbel | and Whelanknocked on thedoor tothe
Y onuss gpartment, the defendant himself answered. Campbell and Whean did not makeaclamthat they
had aright to enter, nor did the defendant’ s demeanor betray mere acquiescence to a show of authority.
Although the defendant appeared very nervous, was not fully dressed and seemed (to Campbell) possibly to
be under the influence of narcatics, he invited the officersin without hestation. Thedefendant, who had a
criminal record and was no stranger to law enforcement, knew Campbell personaly and had achieved a
good rapport with himin the past. Despitethe defendant’ s nervousness, possibleingestion of narcoticsad
thedistressing newsthat hiswifewasbeing held at the police gation, his actionsfollowing theentry reflected
conscious control over hisenvironment: He asked that al the officersbe rounded up in hispresence, madea
show of phoning Warner to scream at him for having sold him astolen vehicle, and, a some point soon after

Campbdl’sand Whdan'sinitid entry, finished dressing by putting on a shirt.

if it isthe product of an essentially free and unconstrained choice.”) (citation and internal quotation marks omitted).

10



On the facts as | have proposed they be found, | conclude that (i) Eleanor, whom Campbell
reasonably believed was a co-tenant of the Y onuss apartment with authority to give consent to entry,
voluntarily consented to the entry of police into thet gpartment, and, (ii) inany event, the defendant himsdf
voluntarily consented to ther entry.

B. Asserted Miranda Violation

In his papers and via counsd a hearing, the defendant argued that he was subjected to custodia
interrogation long before he was transported to the police station and accordingly should have been
provided Miranda warnings much sooner than hewas. prior to any questioning or, a the latest, as of the
time he admitted paying $500 for the stolen car (thereby implicating himself in commission of thestate-law
cime of recelving stolen property). See, e.g., Motion at 4-5. At hearing, defense counsd focused, in
particular, on officers perdstence in asking questions that they assertedly knew would dicit incrimingting
responses (for example, whether the defendant was afelon).

Nonetheless, in the absence of afinding of custody, itisirrdevant whether an officer’ scommentsor
questionswere reasonably likely to dicit incriminating information (i.e., amounted to “interrogation”). See,
e.g., United States v. Vega-Figueroa, 234 F.3d 744, 749 (1t Cir. 2000) (“In order for Miranda rights
to beinvoked, there must be (1) custody and (2) interrogation.”). The custody determination, inturn, hinges
not on whether the suspect felt “freeto leave’ but rather on “whether there was an arrest or restraint on
freedom of movement of the degree associated with a forma arrest.” United States v. Fernandez-
Ventura, 132 F.3d 844, 846 (1« Cir. 1998) (citation and interna quotation marksomitted). Thesuspect's
and officers subjective viewpoints areimmaterid; what mattersis* how areasonable man inthe suspect’s

position would have understood his Stuation.” United States v. Quinn, 815 F.2d 153, 157 (1st Cir.

11



1987) (citation and internal quotation marks omitted). “Among the factors to condder” in making a
Miranda custody determination “are whether the suspect was questioned in familiar or at least neutra
surroundings, the number of law enforcement officers present at the scene, the degree of physica restraint
placed upon the suspect, and the duration and character of the interrogation.” United States v.
Nishnianidze, 342 F.3d 6, 13 (1st Cir. 2003) (citation and interna quotation marks omitted).

Pursuant to thistest, even questioning of a suspect at a police station does not necessarily amount to
“cugtodid” interrogation. See, e.g., Quinn, 815 F.2d at 160 (“Even when questioning occurs in the
gtationhouse, a suspect need not be given Miranda warningsif he went there voluntarily and therewasno
such redtriction on hisfreedom asto render himin‘custody.” In[Californiav.] Beheler[, 463 U.S. 1121
(1983)], anindividua was questioned without Miranda warningsin the stationhouse after he had reported a
homicidein which hewas gpparently involved. The policetook him to the stationhouse but advised him he
was not under arrest. Finding there had not been arestraint on freedom of movement such asisassociated
with forma arrest, the Court ruled that Miranda warnings were not needed.”) (citation omitted).

In this case, congderation of the rdevant factorsweighsin favor of aconclusion that the defendant
was not “in custody” for Miranda purposesat any time prior to entering the back seat of the cruiser on July
14, 2005. Four officers were present in the defendant’ s gpartment during the mgority of the interview
there. However, only two — Campbdl and Theiss — actudly questioned the defendant.  The two
interviewing officerswere dressed in plainclothes and knew the defendant personally; the leed interviewer,
Campbell, had previoudy developed agood rapport with im. Noneof the four officersat any timedrew a
wegpon, handcuffed the defendant or otherwise physicaly restrained him, nor did any of the officersstate

that hewasunder arrest or demand anything of him. The defendant wasin familiar surroundingsover which

12



he exercised indiciaof control while the officers were present, for example, phoning Warner and asking at
one point that the officers be rounded up in his presence for reassurance that they were not going through
hisbdongings. Theinterview wasrdativey brief, lasting goproximately fifteen to twenty minutes. Campbd|
asked the defendant if he would voluntarily accompany him to the station for further questioning, and the
defendant agreed. Campbd | then walked side-by-sde with the defendant to the patrol car outside but did
not touch him.  Campbe| did pat him down upon reaching the patrol car but then left him briefly to talk to
Thess.

Onthefactsas| propose they be found, | determine that the defendant was not “in custody,” for
Miranda purposes on Juy 14, 2005 at any point prior to entering the cruiser. Thereisno evidencethat he
was interrogated while being transported to the police station. Campbell administered Miranda warnings
immediately upon meeting himin aninterview room there. The government accordingly meetsitsburden of
demondrating that no custodid interrogation was undertaken in the absence of Miranda warnings.

C. Voluntariness of Statements

The defendant’s final argument, set forth in his papers, isthat his satements were not voluntarily
made. See Motion a 67. Involuntary confessons violate the due-process clauses of the Fifth and
Fourteenth amendments. See, e.g., United States v. Genao, 281 F.3d 305, 310 (1st Cir. 2002). Inthe
face of adefendant’ sclaim that his confesson wasextracted involuntarily, the government bearstheburden
of showing, based onthetotality of the circumstances, that investigating agents neither “broke” nor overbore
hiswill. Chambersv. Florida, 309 U.S. 227, 239-40 (1940). Asthislanguage suggests, “coercive police
activity isanecessary predicateto thefinding that aconfessonisnot‘ voluntary{.]’” Colorado v. Connely,

479U.S. 157, 167 (1986). Seealso, e.g., Ricev. Cooper, 148 F.3d 747, 750 (7th Cir. 1998) (in context
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of voluntariness of confession, “[t]he rlevant condtitutiond principles are amed not at protecting people
from themsalves but a curbing abusive practices by public officers.”) (citation omitted).

Here, again, the government mests its burden, demongtrating that police engaged in no abusive
tacticsto coerce aconfession from the defendant. Four officerswere present in the defendant’ s apartment;
however, he was questioned only by two officers in plainclothes, one of whom he knew. Thereisno
evidence that the two uniformed officers did anything other than conduct a visua inspection of the rooms
and maintain alookout for sgnsof thefugitive, Dube. While Campbell and Theiss asked pointed questions,
neither demanded anything of the defendant, used force or threatened to use force againgt him. The
defendant’ s mother was present and remained seated in the living room during thefifteen to twenty minutes
officers were in the gpartment.

In addition, athough the defendant was very nervous, possibly under the influence of narcoticsand
upset at news of his wife's detention at the police ation, he was not so impaired that mere continued
questioning, in the circumstances, could be characterized as an abusive or coercive practice. See, eq.,
United States v. Holmes, 632 F.2d 167, 168-69 (1<t Cir. 1980) (upholding district court’ s finding that
defendant’ s statementswere made voluntarily in caseinwhich district court credited officers testimony thet,
athough defendant’ s breath reveded that he had been drinking, defendant’s gait was normd, he did not
stagger, and officers observed nothing in his demeanor to suggest that he did not understand what was going
on or what hewasdoing). Asnoted above, the defendant demonstrated a continued ability to exert control
over hisenvironment, asking thet dl the officers be rounded up in his presence, making ashow of phoning

Warner to scream at him for having sold him astolen vehicle, and, at some point soon after Campbell’ sand

14



Whean'sinitid entry, finishing dressing by putting on ashirt.™

Nor were coercive or abusive tactics used to extract statements made by the defendant while
outsde his gpartment or at the stationhouse. Upon seeing Theiss give Campbell the wegpon taken from
Eleanor’ s purse, the defendant initiated a conversation with Campbell. When the defendant and Campbell
met in an interview room & the police gation, Campbel immediatdy administered Miranda warnings,
provided a written copy of those warnings and had the defendant initial each to indicate he understood it.
See Gov't Exh. 3. The defendant then sgned awaiver of rightsindicating hewas choosing fredy to makea
gatement after having had hisrights explained to him and having understood them. Seeid. Campbdl a no
time that day told the defendant that he was under arrest or handcuffed him, and the defendant was
permitted to leave the Sation.

On the facts as | propose they be found, the government meets it burden of demondtrating the
voluntariness of statements the defendant made to Campbell and other officers on July 14, 2005.

[1l. Concluson
For the foregoing reasons, | recommend that the proposed findings of fact herein be adopted and

that the defendant’ s motion to suppress evidence and statements be DENIED.

1 Campbell informed the defendant at the outset of questioning that he (Campbell) was considering charging the
defendant’ s wife with receipt of stolen property. However, Campbell had a good-faith basisfor considering making such
acharge — acircumstance in which courts have held that explicit or implicit threatsto charge aloved oneif a suspect does
not confess do not amount to “coercion” for purposes of assessing the voluntariness of aconfession. Se eg., Hamv.
Gillis, No. Civ.A.04-CV-04771, 2005 WL 555383, a *5 (E.D. Pa. Mar. 7, 2005) (rec. dec., aff'd Mar. 30, 2005) (“Even if
petitioner could prove that the policeinformed him of hisgirlfriend’ sarrest with theintent to get a confession from him, it
would not be enough to deem the confession involuntary. The police had probable cause to arrest petitioner’ sgirlfriend
at the time they told petitioner of the charges hisgirlfriend might be facing, by virtue of the fact that the drugs were found
in her home. Sincethe arrest of the girlfriend was lawful, the threat to prosecute her was not coercive.”); United Satesv.
Contreras-Del Toro, 892 F. Supp. 159, 160 (S.D. Tex. 1995), aff' d,129 F.3d 612 (5th Cir. 1997) (“A confession motivated by
desire to extricate a friend or relative from a possible good-faith arrest is not involuntary. What renders a confession
involuntary is not any threat or promise, but rather a threat or promise of illegitimate action.”) (emphasisin original)
(continued on next page)
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NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 20th day of July, 2006.

/s David M. Cohen
David M. Cohen
United States Magistrate Judge

Defendant

SHANNON YONUSS (2) represented by HENRY W. GRIFFIN
37 PARK ST
SUITE 204
LEWISTON, ME 04240
795-9029
Fax: 344-6701
Email: henrygriffin@securespeed.net
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Designation: CJA Appointment

Plaintiff

USA represented by DARCIE N. MCELWEE
U.S. ATTORNEY'S OFFICE

(citations omitted).
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